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Interest of Amicus Curie

The States' Liberty Party is a public interest organization seeking to protect and restore states’ rights and the citizen’s rights as conferred by the United States Constitution and its original ten amendments, and subsequent amendments. The States' Liberty Party seeks to uphold the federal system and restore the State legislatures to their founding prominence, and promotes the principles of religion and heterosexual marriage for procreation. The States’ Liberty Party is filing this brief in support of the state. The parties in this case have consented to the filing of this amicus brief [Draft presentation subject to approval].

Questions Presented

1. Whether a large monument, 6 feet high and 3 feet wide, presenting the Ten Commandments, located on government property between the Texas State Capitol and the Texas Supreme Court, is an impermissible establishment of religion in violation of the First Amendment.
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Summary of Argument

1 – The Privileges and Immunities Clause

Congressman John Bingham authored the Fourteenth Amendment TA \l "Fourteenth Amendment"  \s "Fourteenth Amendment" \c 7  Privileges or Immunities clause with intent to create a clear congressional power of enforcement of TA \l "Privileges or Immunities Clause" \s "Privileges or Immunities Clause" \c 7 

 TA \l "Due Process Clause" \s "Due Process Clause" \c 7  TA \s "Dred Scott"   TA \l "Article IV, Section 2, Clause 1" \s "Article IV" \c 7 

 TA \s "Article IV" Article IV, Clause 2, Section 1 Privileges and Immunities of the United States Constitution, which together with the Fourteenth Amendment Citizenship clause was to give Congress a legal authority to protect the rights of recently freed Negroes, through new congressional legislation.  Bingham’s following Due Process clause was to give non-citizens a federal protection of fundamental rights (but not privileges legislated by Congress).
The Slaughter-House TA \s "Slaughter-House"  Cases erroneously ignored the clear intention of Bingham, Congress, and the People (who ratified the Fourteenth Amendment), by erroneously finding that Congress had intended that the Privileges and Immunities clause be entirely self-enforcing by the States.  This is proved through an examination of the numerous new bills which Congress attempted to pass empowering the federal government to protect “privileges and immunities” of Negro citizens.
The Court now protects individual citizen rights with the Due Process Clause TA \s "Due Process Clause" , but there is an inconsistency, for present policy denies a federal enforcement power of the privileges or immunities of citizens, but observes a federal authority over a protection of the fundamental rights of all persons.

The federal system devised by the  Founding Fathers providing for a central union of separate States with each State having local governance by popular election is a privilege (but not a right) of citizens (but not non-citizens) of the United States.  The Privileges and Immunities clause, twice written into law by the people, through Article IV and the Fourteenth Amendment, must federally protect the collective right of citizens to manage and maintain their local communities free from overt interference from the federal government.  The Privileges and Immunities clause and Fourteenth Amendment, therefore, were not intended to weaken, but quite diametrically strengthens the federal system of local governance, for within these privileges is a protection of individual and collective rights inherent in all United States law, including each of the ten amendments of the Bill of Rights TA \l "Bill of Rights" \s "Bill of Rights" \c 7 , all other constitutional provisions, and individual fundamental rights.
II – The Due Process Clause

The Lemon Test  relies on Everson TA \s "Everson"  v. Board of Education, 330 US (1947) which, following a string of precedents, made use of the Due Process Clause (less comprehensive than Privileges and Immunities) TA \s "Due Process Clause"  that Fourteenth Amendment authors had intended as a protection for non-citizens. Everson both misread  TA \l "Murdock v. Pennsylvania, 319 US 105 (1943)" \s "Murdock" \c 1 Murdock v. Pennsylvania, 319 US 105 (1943) TA \s "Murdock" , wrongly applying the  TA \l "Establishment Clause" \s "Establishment Clause" \c 7 Establishment Clause to the States, and failed to acknowledge all of the privileges and immunities of citizens of the States, particularly that of the federal system which gives citizens of the States a collective Tenth Amendment TA \l "Tenth Amendment" \s "Tenth Amendment" \c 7  right to enact and enforce the laws governing their local communities, free from unnecessary federal interference. A law or policy of which may be deemed by a court as a creating of an establishment of religion TA \s "Establishment Clause"  cannot abridge the privileges or immunities of any citizen or fundamental right of a person until the law or policy has been proved to have shown an injury, but there can be no injury but that of a violating of the free exercise of religion or some other fundamental right of an individual.
The Establishment Clause TA \s "Establishment Clause"  cannot be enforced against the States because it is a prohibition applicable to Congress, not the States.  The free exercise of religion is protected by both the Privileges and Immunities and Due Process clauses, which federally guard the fundamental liberties of all persons.

Citizens of Texas and other States separately prohibit the establishment of religion, but with there being no legitimate federal Establishment Clause prohibition directed by the whole people to be enforced against the States, there can be no federal Establishment Clause prohibition against the States.

Argument

I. Article IV Section 2 Clause 1 and Fourteenth Amendment (Privileges and Immunities) intent of  author John Bingham and Congress

Article IV, Section 2, Clause 1 TA \s "Article IV"  of the Constitution reads: “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”

Congressman John Bingham is credited with writing the Fourteenth Amendment’s Privileges or Immunities Clause TA \s "Privileges or Immunities Clause" 

 TA \s "Fourteenth Amendment" .  A primary goal was the overturning of Dred Scott v. Sandford 60 U.S. 393 (1857) TA \s "Dred Scott" 

 TA \s "Dred Scott" 
, which had made large use of  Article IV TA \s "Article IV" , Section 2, Clause 1. In regard to the Negro, it read:

For if they were so received, and entitled to the privileges and immunities of citizens, it … would give to persons of the negro race … the full liberty of speech in public and in private upon all subjects upon which its own citizens might speak; to hold public meetings upon political affairs, and to keep and carry arms wherever they went.

… And if persons of the African race are citizens of a State, and of the United States, they would be entitled to all of these privileges and immunities in every State, and the State could not restrict them; for they would hold these privileges and immunities under the paramount authority of the Federal Government, and its courts would be bound to maintain and enforce them, the Constitution and laws of the State to the contrary notwithstanding. And if the States could limit or restrict them, or place the party in an inferior grade, this clause of the Constitution would be unmeaning, and could have no operation; and would give no rights to the citizen when in another State. He would have none but what the State itself chose to allow him. This is evidently not the construction or meaning of the clause in question. It guaranties rights to the citizen, and the State cannot withhold them. And these rights are of a character and would lead to consequences which make it absolutely certain that the African race were not included under the name of citizens of a State, and were not in the contemplation of the framers of the Constitution when these privileges and immunities were provided for the protection of the citizen in other States.

The wording of Dred Scott TA \s "Dred Scott"  is obvious.  This Court believed it had the power and duty to protect all citizens of the States from oppressive State laws.  Citizenship alone stopped the Court from overturning slavery and elevating the Negro to the protections awarded to citizens.  Dred Scott undisputedly saw Equal Protection as an inherent part of the privileges and immunities of a free people, and federally enforceable.

John Bingham needed only to declare the Negro a citizen of the United States to give him federally protected equal rights, by the Dred Scott TA \s "Dred Scott"  interpretation of Article IV, 2 TA \s "Article IV" .  This was accomplished with the Citizenship Clause TA \s "Citizenship Clause" , and by a restated Article IV TA \s "Article IV"  protection in plain words.  Due Process and Equal Protection, but not other privileges and immunities, were extended to non-citizens for a protection of fundamental rights of all persons living in the United States.

We find Bingham’s plain intent recorded with his own words in the Congressional Globe, Feb 28, 1866, at page 1090
:

Is it not essential to the unity of the people that the citizens of each State shall be entitled to all the privileges and immunities of citizens in the several States?  Is it not essential to the unity of the Government and the unity of the people that all persons, whether citizens or strangers, within this land, shall have equal protection in every state in this Union in the rights of life and liberty and property?

As the whole Constitution was to be the supreme law in every State, it therefore results that the citizens of each State, being citizens of the United States, should be entitled to all the privileges and immunities of citizens of the United States in every State, and all persons, now that slavery has forever perished, should be entitled to equal protection in the rights of life, liberty, and property.

Bingham intended that the new amendment would empower Congress to enforce the Article IV TA \s "Article IV" , 2 Privileges and Immunities Clause against the separate States and extend Due Process rights to non-citizens, but not add new federal powers that may curtail State rights, as he mentions in the same speech:

The adoption of the proposed amendment will take from the States no rights that belong to the States.  They elect their Legislatures ; they enact their laws for the punishment of crimes against life, liberty, or property ; but in the event of the adoption of this amendment, if they conspire together to enact laws refusing equal protection to life, liberty, or property, the Congress is thereby vested with power to hold them to answer before the bar of the national courts for the violation of their oaths and of the rights of their fellow men.

The Fourteenth Amendment TA \s "Fourteenth Amendment" , according to Bingham on page 1093 of the Congressional Globe, was necessary only for that the Founding Fathers had neglected to provide a clause for enforcement by Congress, with little doubt for the singular purpose of protecting slavery:

With these provisions in the Constitution for the enforcement in every State of its requirements, is it surprising that the framers of the Constitution omitted to insert an express grant of power in Congress to enforce by penal enactment these great canons of the supreme law, securing to all the citizens in every State all the privileges and immunities of citizens, and to all the people all the sacred rights of person … And I Am perfectly confident that that grant of power would have been there but for the fact that it’s insertion into the Constitution would have been utterly incompatible with the existence of slavery in any State; for although slaves might not have been admitted to be citizens they must have been admitted to be persons. That is the only reason why it was not there.

A new amendment intended for enforcing safeguards present in the original Constitution cannot take from the States or reduce their internal power to govern.  Purposeful and obvious violations were the intended targets for action against the States.  The Constitution was written for protecting, not for controlling the States.

Slaughter-House Cases 83 U.S. 36, 74 (1872) TA \l "Slaughter-House Cases 83 U.S. 36, 74 (1872)" \s "Slaughter-House" \c 1 

 TA \s "Slaughter-House"  acknowledged the inclusive protection of fundamental rights in our privileges and immunities:

“The second clause protects from the hostile legislation of the States the privileges and immunities of citizens of the United States, as distinguished from the privileges and immunities of citizens of the States”

“These latter, as defined by Justice Washington in Corfield v. Coryell TA \l "Corfield v. Coryell" \s "Corfield v. Coryell" \c 1 , and by this court in Ward v. Maryland TA \l "Ward v. Maryland" \s "Ward v. Maryland" \c 1 , embrace generally those fundamental civil rights for the security and establishment of which organized society is instituted, and they remain, with certain exceptions mentioned in the Federal Constitution, under the care of the State governments, and of this class are those set up by plaintiffs.”
 TA \s "Article IV" Slaughter-House TA \s "Slaughter-House"  questioned that Congress could have intended to fundamentally change the design of the Constitution and place the internal governing of the States under federal authority, and concluded that the Privileges and Immunities Clause must continue to be self-enforcing by the States, as it had been from as early as the Articles of Confederation TA \s "Articles of Confederation"  where the clause appeared in similar form.  From Slaughter-House:

Was it the purpose of the fourteenth amendment, by the simple declaration that no State should make or enforce any law which shall abridge the privileges and immunities of citizens of the United States, to transfer the security and protection of all the civil rights which we have mentioned, from the States to the Federal government? And where it is declared that Congress shall have the power to enforce that article, was it intended to bring within the power of Congress the entire domain of civil rights heretofore belonging exclusively to the States?

Congress had not intended a restructuring of the general government, but had desired a federal protection against oppressive State laws without upsetting the balance of power between the States and Washington.  Dred Scott TA \s "Dred Scott"  had stated that Article IV TA \s "Article IV" , 2 must be federally enforced whenever a grievous crime against a citizen, such as enslavement, has been committed by a State.  Although Dred Scott is not often looked at for advice, this position found in Dred Scott may have been the most likely intent of Article IV, 2; that the clause is self-enforcing but under most adverse conditions the federal government may intervene, and because John Bingham desired only that this clause be enforced, this reading should be viewed by the Court as the intended purpose of both Article IV,2 and the Fourteenth Amendment TA \s "Fourteenth Amendment"  Privileges or Immunities Clause TA \s "Privileges or Immunities Clause" .  Slaughter-House TA \s "Slaughter-House" , acknowledging the citizenship record of Dred Scott said “This decision, while it met the condemnation of some of the ablest statesmen and constitutional lawyers of the country, had never been overruled.”

The condemnation of Dred Scott TA \s "Dred Scott"  was in no way in regard to the unilateral statement of there being a federal power and duty of enforcement of Article IV TA \s "Article IV" , 2.

U. S. v. Wheeler , 254 U.S. 281 (1920) TA \l "U. S. v. Wheeler , 254 U.S. 281 (1920)" \s "U. S. v. Wheeler" \c 1 , affirmed the Slaughter-House TA \s "Slaughter-House"  Cases, reading: 

In all the states, from the beginning down to the adoption of the Articles of Confederation TA \s "Articles of Confederation" , the citizens thereof possessed the fundamental right, inherent in citizens of all free governments, peacefully to dwell within the limits of their respective states, to move at will from place to place therein, and to have free ingress thereto and egress therefrom, with a consequent authority in the states to forbid and punish violations of this fundamental right. Corfield v. Coryell TA \s "Corfield v. Coryell" , 4 Wash. C. C. 371, 380, 381, Fed. Cas. No. 3,230; Slaughterhouse Cases TA \s "Slaughter-House" , 16 Wall. 36, 76.

If the Founding Fathers had intended a self-enforcement of Article IV TA \s "Article IV" , 2 by the States, Congress, without a doubt believed it had handed itself a federal power of enforcement of our most fundamental privileges and immunities with enactment of the Fourteenth Amendment TA \s "Fourteenth Amendment" . 

House Resolution 1037, 39th Congress, 2d Session   January 23, 1867
 titled “To declare and protect all the privileges and immunities of citizens of the United States in the several States.” Clause 1 read:

Be it enacted by the Senate and House of Representatives of the Unites States of America in congress assembled, That every person, being a citizen of the United States, shall, in right of such citizenship, be entitled, freely and without hindrance or molestation, to go from the State, Territory, or district of his or her residence, and to pass into and through and to sojourn, remain and take permanent abode within each of the several States, Territories, and districts of the United States, and in every part thereof, and therein and in every part thereof to acquire, own, control, enjoy and dispose of property, real, personal, and mixed, and to do and transact business, and to have full and speedy redress in the courts for all rights of person and property, as fully as such rights and privileges are held and enjoyed by the other citizens of such State, Territory, or district; and, moreover, therein to have, enjoy, and demand the same immunities and exemptions from high or excessive impositions, assessments, and taxation as are enjoyed by such other citizens under the laws or usages of such State, Territory, or district, and to have, demand and enjoy all other privileges and immunities which the citizens of the same State, Territory, or district would be entitled to under the like circumstances.

New bills were repeatedly introduced into Congress with “privileges and immunities” the primary focus, in anticipation of or soon after ratification of the new amendment. Bill S716 dated December 19, 1868 “To provide for reassembling of the constitutional convention of the State of Georgia …” TA \l "Bill S716 dated December 19, 1868 \“To provide for reassembling of the constitutional convention of the State of Georgia …\”" \s "Bill S716 dated December 19, 1868 \"To provide for reassembling of the constitutional convention of the State of Georgia …\"" \c 3  read in part that: “… duly elected members of the general assembly of Georgia have been deprived of their seats in said assembly on account of their race and color … and whereas … the legislative action of said State tends to abridge the privileges and immunities of citizens of the United States, …”

Bill S18 dated March 5, 1869 “To enforce the several provisions of the Constitution abolishing slavery, declaring the immunities of citizens, and guaranteeing a republican form of government by securing the elective franchise to citizens deprived of it by reason of color” TA \l "S18 dated March 5, 1869 \“To enforce the several provisions of the Constitution abolishing slavery, declaring the immunities of citizens, and guaranteeing a republican form of government by securing the elective franchise to citizens deprived of it by reason of color\”" \s "S18 dated March 5, 1869 \"To enforce the several provisions of the Constitution abolishing slavery, declaring the immunities of citizens, and guaranteeing a republican form of government by securing the elective franchise to citizens deprived of it b" \c 3  uses just the Privileges or Immunities Clause TA \s "Privileges or Immunities Clause"  and the original Constitution for authority, reading:

… and whereas the same Constitution, in another provision recently adopted, declares that “no State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States;” and whereas, also Congress is empowered by appropriate legislation to enforce these several provisions … and whereas, further, it is expressly declared in the Constitution that the United States shall guarantee to every State in the Union a republican form of government, and it is plain that inequality of rights is inconsistent with a republican form of government and the promises of the Declaration of Independence: … Be it enacted that … the right to vote … shall not be abridged … under any pretence of race or color …”

HR1667 dated January 11, 1869 “To secure equal privileges and immunities to citizens of the United States, and to enforce the provisions of article fourteen of the amendments to the Constitution” TA \l "HR1667 dated January 11, 1869 \“To secure equal privileges and immunities to citizens of the United States, and to enforce the provisions of article fourteen of the amendments to the Constitution\”" \s "HR1667 dated January 11, 1869 \"To secure equal privileges and immunities to citizens of the United States, and to enforce the provisions of article fourteen of the amendments to the Constitution\"" \c 3 , a voting rights act for Negroes; HR349 on March 31, 1869 for “Extending to corporations the privileges and immunities guaranteed by the Constitution to the citizens of the respective States” TA \l "HR349 on March 31, 1869 for \“Extending to corporations the privileges and immunities guaranteed by the Constitution to the citizens of the respective States\”" \s "HR349 on March 31, 1869 for \"Extending to corporations the privileges and immunities guaranteed by the Constitution to the citizens of the respective States\"" \c 3 ; S871 May 2, 1870 “To enforce the fourteenth amendment … and to secure and protect the rights, privileges and immunities of American citizenship…” TA \l "S871 May 2, 1870 \“To enforce the fourteenth amendment … and to secure and protect the rights, privileges and immunities of American citizenship…\”" \s "S871 May 2, 1870 \"To enforce the fourteenth amendment … and to secure and protect the rights, privileges and immunities of American citizenship…\"" \c 3 , this bill mandated that all citizens “shall have all the privileges and immunities of citizenship, the lawful enjoyment of life, liberty, and property, and the equal protection of the laws”; HR1104 dated January 22, 1872 “For the removal of civil and criminal causes from State courts to the Federal courts…” TA \l "HR1104 dated January 22, 1872 \“For the removal of civil and criminal causes from State courts to the Federal courts…\”" \s "HR1104 dated January 22, 1872 \"For the removal of civil and criminal causes from State courts to the Federal courts…\"" \c 3 , this bill targeted the states that had:

“deprived persons and citizens of the United States of life, liberty, and property, without due process of law, and have made or enforced laws denying or abridging the privileges, immunities, and rights of citizens of the United States, or have failed or refused to enforce other laws conferring the privileges, immunities, and rights aforesaid, and have denied to persons within their respective jurisdictions, and to citizens of the United States, the equal protection of the laws…  Whereas it is … the duty of government to … prevent the deprivation, as aforesaid, of life, liberty, and property, without due process of law; to preserve the privileges, immunities, and rights thus invaded or withheld; to afford to all the equal protection of the laws so denied; to insure the public tranquility; to promote the general welfare;  to secure the blessings of liberty to the people and their posterity; to guarantee to every State a republican form of government; and to establish justice: …”

John Bingham is recorded discussing the Fourteenth Amendment TA \s "Fourteenth Amendment"  in the Congressional Globe of 1871
, about three years after the amendment was ratified.  In respect to power of federal enforcement he says: “The fourteenth amendment closes with the words, “the Congress shall have power to enforce, by appropriate legislation, the provisions of this article”—the whole of it, sir ; all the provisions of the article ; every section of it.”

This Court has an inconsistent policy, applying self-enforcement by the States to the Fourteenth Amendment TA \s "Fourteenth Amendment"  Privileges or Immunities Clause TA \s "Privileges or Immunities Clause"  intended for citizens, but applying a federal enforcement to the less comprehensive Due Process Clause TA \s "Due Process Clause"  for all persons.  The contradiction is obvious.  A federal enforcement of the fundamental rights of only citizens are denied by the first clause and obligatory by the second.  This cannot be.  The Privileges and immunities (and thus Article IV TA \s "Article IV" , 2) must be expanded or a federal Due Process protection for just citizens must be withheld.

The Privileges and Immunities Clause must be applicable to all federal law, including the ten amendments of the Bill of Rights TA \s "Bill of Rights" , all other provisions of the Constitution, and to fundamental, natural and God given rights of every citizen of the United States, the latter duplicated by the Fourteenth Amendment TA \s "Fourteenth Amendment"  Due Process Clause TA \s "Due Process Clause"  intended for an extending of a protection of fundamental rights to also non-citizens.  Whether these rights are self-enforced by the States or under a federally enforced protection is to be determined by this Court.

Only one reasonable conclusion can be drawn.  Article IV TA \s "Article IV" , 2 must be made applicable to the States by enforcement power of the Fourteenth Amendment TA \s "Fourteenth Amendment" , but this Court must view the clause under it’s intended purpose, certainly in the eyes of author John Bingham, that as defined by Dred Scott TA \s "Dred Scott" , of which mere citizenship will protect the Negro without there being any change in the structure of the original Constitution.

Even if the Slaughter-House TA \s "Slaughter-House"  interpretation is held by this Court, the results should be the same; Privileges and Immunities are self-enforced by the States but any grievous Due Process violation must be acted upon by the federal Court or Congress.  

Whether Article IV TA \s "Article IV" , 2 is self-enforced or federally enforced, the Bill of Rights TA \s "Bill of Rights"  must be applied to the States as written without modification, for it gives citizens of the States the privilege or immunity of governing their local communities collectively through their elected legislatures and school boards, free from unwarranted federal interference.  This is a Tenth Amendment TA \s "Tenth Amendment"  collective privilege and immunity of citizens of the United States.

The First Amendment TA \l "First Amendment" \s "First Amendment" \c 7  Establishment Clause TA \s "Establishment Clause"  will incorporate into the Fourteenth Amendment TA \s "Fourteenth Amendment"  as a collective right of citizens to establish religion without fear of federal interference, and a federal protection of the individual right to free exercise of religion will be applicable to all persons, be it by way of the Privileges and Immunities or Due Process Clause TA \s "Due Process Clause" .

This Court visited the Article IV TA \s "Article IV"  Clause in Saenz V. Roe 526 U.S. 489 (1999) TA \l "Saenz V. Roe 526 U.S. 489 (1999)" \s "Saenz V. Roe 526 U.S. 489 (1999)" \c 1 .  Justice Thomas, dissenting, stated a need for reevaluating the Privileges and Immunities Clause:

As The Chief Justice points out, ante at 1, it comes as quite a surprise that the majority relies on the Privileges or Immunities Clause TA \s "Privileges or Immunities Clause"  at all in this case. That is because, as I have explained supra, at 1—2, The Slaughter-House TA \s "Slaughter-House"  Cases sapped the Clause of any meaning. Although the majority appears to breathe new life into the Clause today, it fails to address its historical underpinnings or its place in our constitutional jurisprudence. Because I believe that the demise of the Privileges or Immunities Clause has contributed in no small part to the current disarray of our jurisprudence, I would be open to reevaluating its meaning in an appropriate case. Before invoking the Clause, however, we should endeavor to understand what the framers of the Fourteenth Amendment
 thought that it meant. We should also consider whether the Clause should displace, rather than augment, portions of our equal protection and substantive due process jurisprudence. The majority’s failure to consider these important questions raises the specter that the Privileges or Immunities Clause will become yet another convenient tool for inventing new rights, limited solely by the “predilections of those who happen at the time to be Members of this Court.” Moore v. East Cleveland TA \l "Moore v. East Cleveland" \s "Moore v. East Cleveland" \c 1 , 431 U.S. 494, 502 (1977).

The Fourteenth Amendment TA \s "Fourteenth Amendment"  must be viewed through the Article IV TA \s "Article IV" ,2 clause of the original Constitution, or even farther back to the Articles of Confederation TA \l "Articles of Confederation" \s "Articles of Confederation" \c 7  where it also appeared in only slightly different form, well before the Bill of Rights TA \s "Bill of Rights"  was written and ratified.  The Union of separate States providing liberty by local governance was the undisputed intent of both the Framers of the Constitution and of John Bingham, who authored an amendment that carefully did more than see that the States carried out their duty to not “conspire together to enact laws refusing equal protection to life, liberty, or property” and oppress a minority.  This Court should use great caution in exercising that power.

[This state] and other States have enacted laws prohibiting an establishment of religion, but an important distinction prevails, in that each of the States under guidance and authority of the people of that State, will define and implement the protection in the way they desire.  With no uniform Establishment Clause TA \s "Establishment Clause"  prohibition except by Congress, this Court may enforce Article IV TA \s "Article IV" , 2 through intervention were any State to demand involuntary participation in a religion, thereby preserving the religious rights of citizens of a State.

II. Fourteenth Amendment Due Process Clause and applicability to Establishment Clause

The Lemon Test (Lemon v. Kurtzman 403 U.S. 603 (1971)) relies on Everson v. Board of Education of the Township of Ewing et al 330 U.S. (1947) TA \l "Everson v. Board of Education of the Township of Ewing et al 330 U.S. (1947)" \s "Everson" \c 1 

 TA \s "Everson"  for justifying Establishment clause enforcement on non-federal property.   Everson created a new modified First Amendment TA \s "First Amendment" , and there are effectively now two First amendments, one applicable to Congress and the other to the States.  The modified amendment is the foundation of a federal Establishment Clause TA \s "Establishment Clause"  prohibition against the States.  It is as follows:

The First Amendment TA \s "First Amendment" , as made applicable to the states by the Fourteenth, Murdock v. Pennsylvania, 319 U.S. 105, commands that a state "shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof . . . ."  (Emphasis added)

Murdock TA \s "Murdock"  did say the First Amendment TA \s "First Amendment"  is applicable to the states, but did not rewrite the amendment.  The applicable part is as follows:

The First Amendment TA \s "First Amendment" , which the Fourteenth makes applicable to the states, declares that 'Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press …’

Murdock TA \s "Murdock"  also questioned whether it is proper to apply the Fourteenth Amendment TA \s "Fourteenth Amendment"  to the States:

It may be said, however, that ours is a too narrow, technical and legalistic approach … that we should look not to the expressed or historical meaning of the First Amendment TA \s "First Amendment"  but to the broad principles of free speech and free exercise of religion which pervade our national way of life. It may be that the Fourteenth Amendment TA \s "Fourteenth Amendment"  guarantees these principles rather than the more definite concept expressed in the First Amendment. This would mean that as a Court, we should determine what sort of liberty it is that the due process clause of [319 U.S. 105, 129]   the Fourteenth Amendment guarantees against state restrictions on speech and church. 

But whether we give content to the literal words of the First Amendment TA \s "First Amendment"  or to principles of the liberty of the press and the church, we conclude that cities or states may levy reasonable, non-discriminatory taxes on such activities as occurred in these cases. 
Murdock TA \s "Murdock"  “applied” the First Amendment TA \s "First Amendment"  to the Fourteenth Amendment TA \s "Fourteenth Amendment"  Due Process Clause TA \s "Due Process Clause"  without a concern for whether the law or instead a fundamental right was being applied to the States, because the outcome would be the same, for a First Amendment freedom of religion clause applied to the states will be of no different result than a fundamental freedom of religion being applied to the states.  This cannot be true regarding the Establishment Clause TA \s "Establishment Clause" , yet Everson TA \s "Everson"  made not an effort to explore the important distinction.

Amicus asks this Court to consider that Everson TA \s "Everson"  erred by having made a presumption that Murdock unerringly applied the First Amendment TA \s "First Amendment"  to the States, so that the word “Congress” may freely be replaced with the term “A state”.  Murdock TA \s "Murdock"  makes not the claim; to the contrary, expressing doubt as to the stability of that statement.  Everson additionally, by applying the Due Process Clause TA \s "Due Process Clause"  intended for non-citizens, failed to recognize all of the privileges or immunities of citizens of a State, that will include a Tenth Amendment TA \s "Tenth Amendment"  of citizens, but not non-citizens, to collectively govern their local communities without fear of unnecessary federal interference.

If the Privileges and Immunities Clause cannot change United States law by applying it to the States to protect a citizen, then the Due Process Clause TA \s "Due Process Clause"  cannot change United States law by applying it to the States for protecting a person, for a due process protection is a privilege or immunity of United States citizens.  The same argument will apply, whether for protecting a citizen’s privileges and immunities or a person’s right to due process. A due process protection against the States cannot alter the laws of the United States after the violation has occurred, but this is what the Court did in McCollum v. Board of Education, 333 U.S. 203 (1948) TA \l "McCollum v. Board of Education, 333 U.S. 203 (1948)" \s "McCollum v. Board of Education, 333 U.S. 203 (1948)" \c 1 , the first successful case testing the Court’s modified First Amendment TA \s "First Amendment"  applying United States law directly to the states.  McCollum TA \s "McCollum v. Board of Education, 333 U.S. 203 (1948)"  alleged no damages but that other children were learning something she did not approve of in separate classes and at parental, not school expense.  No law yet existed prohibiting the state of Illinois from creating an establishment of religion, excepting this Court’s Everson TA \s "Everson"  modified First Amendment written the year before.  The Due Process Clause was applied twice, apparently, first to change the law and then hold the state in violation of the law created at the time of the remedy.

For justifying the modifying of the First Amendment TA \s "First Amendment" , Everson TA \s "Everson"  argued that a substantive due process violation had occurred, the state having exceeded its constitutional authority by violating a right that is fundamental, as this passage from Everson demonstrates:  

A large proportion of the early settlers of this country came here from Europe to escape the bondage of laws which compelled them to support and attend government-favored churches. …

The Everson TA \s "Everson"  violation was imagined, for no such compelled attendance was before the Court.   Rather than identify an injury or injustice, a “class” of laws is targeted for prohibition, so that even laws that had not yet been written are already in violation of due process.  Having substituted the imagined violation of substantive abuses of freedom of religion by the former colonial powers, the error is obvious; no substantive due process violation much less any injury was apparent in McCollum TA \s "McCollum v. Board of Education, 333 U.S. 203 (1948)" , where the state was found in violation of the modified First Amendment TA \s "First Amendment"  created by Everson.

Justice Jackson, concurring said this in McCollum:

The complaint is that when others join and he does not, it sets him apart as a dissenter, which is humiliating. *233 Even admitting this to be true, it may be doubted whether the Constitution which, of course, protects the right to dissent, can be construed also to protect one from the embarrassment that always attends nonconformity, whether in religion, politics, behavior or dress. Since no legal compulsion is applied to complainant's son himself and no penalty is imposed or threatened from which we may relieve him, we can hardly base jurisdiction on this ground.

… But the cost is neither substantial nor measurable, and no one seriously can say that the complainant's tax bill has been proved to be increased because of this plan. I think it is doubtful whether the taxpayer in this case has shown any substantial property injury.
The prayer for relief is that a writ issue against the Board of Education 'ordering it to immediately adopt and enforce rules and regulations prohibiting all instruction in and teaching of religious education in all public schools * * * and in all public school houses and buildings in said district when occupied by public schools.' The plaintiff, as she has every right to be, is an avowed atheist. What she has asked of the courts is that they not only end the 'released time' plan but also ban every form of teaching which suggests or recognizes that there is a God. She would ban all teaching of the Scriptures. She especially mentions as an example of invasion of her rights 'having pupils learn and recite such statements as, 'The Lord is my Shepherd, I shall not want.'' And she objects to teaching that the King James version **477 of the Bible 'is *235 called the Christian's Guide Book, the Holy Writ and the Word of God,' and many other similar matters. This Court is directing the Illinois courts generally to sustain plaintiff's complaint without exception of any of these grounds of complaint, without discriminating between them and without laying down any standards to define the limits of the effect of our decision.
If the McCollum TA \s "McCollum v. Board of Education, 333 U.S. 203 (1948)"  voluntary parent initiated religious program was nothing greater than a creating of an establishment of religion by a State, there was no substantive due process violation.  McCollum was decided favorably on the erroneous Everson TA \s "Everson"  modified First Amendment TA \s "First Amendment" , allowing a law with unknown contents (or regarding McCollum, with known no-rights violation) to dictate that a substantive violation of an individual right had happened.

There can be no Establishment Clause TA \s "Establishment Clause"  violation against the States when there is no injury.  Unwarranted federal intrusion in matters of the States is a violation of the Tenth Amendment TA \s "Tenth Amendment"  and a danger to the integrity of the federal structure.

Justice Kennedy brushed on the importance of preserving the original intent of federal law made applicable to the States in City of Boerne v. Flores (95-2074) 73 F.3d 1352 (1997) TA \l "City of Boerne v. Flores (95-2074) 73 F.3d 1352 (1997)" \s "City of Boerne v. Flores (95-2074) 73 F.3d 1352 (1997)" \c 1 :

Congress’ power under §5, however, extends only to “enforc[ing]” the provisions of the Fourteenth Amendment
. The Court has described this power as “remedial,” South Carolina v. Katzenbach TA \l "South Carolina v. Katzenbach" \s "South Carolina v. Katzenbach" \c 1 , supra, at 326. The design of the Amendment and the text of §5 are inconsistent with the suggestion that Congress has the power to decree the substance of the Fourteenth Amendment’s restrictions on the States. Legislation which alters the meaning of the Free Exercise Clause cannot be said to be enforcing the Clause. Congress does not enforce a constitutional right by changing what the right is. It has been given the power “to enforce,” not the power to determine what constitutes a constitutional violation. Were it not so, what Congress would be enforcing would no longer be, in any meaningful sense, the “provisions of [the Fourteenth Amendment].”
An Establishment Clause TA \s "Establishment Clause"  prohibition enforced against the States lies outside the Fourteenth Amendment TA \s "Fourteenth Amendment" , giving the federal government far more than just a power to correct a law abridging individual rights, for it will force the States to adhere to a federal policy that was intended for protecting the States, though the State may be guilty of no due process or other violation of law.

Conclusion

The first paragraph of the Fourteenth Amendment TA \s "Fourteenth Amendment"  essentially grants no new powers to the central government that were not already present in the Article IV,2 TA \s "Article IV"  Privileges and Immunities Clause, excepting that it gives automatic citizenship to persons born in the United States, extends due process protections to non-citizens, and mandates a clear federal enforcement power of Article IV,2 TA \s "Article IV" .  The people have twice instructed this court to protect the Privileges and Immunities of United States citizens, first by instruction for uniformity among the states and again in the Fourteenth Amendment for the abolishing of slavery, without alteration in the balance of powers between Washington and the States.  Federalism, a concept giving the people local control of their communities, is a Privilege or Immunity of United States citizens, and the people have twice instructed their government to guard all of these rights and privileges.  It is the constitutional duty of the court to do so.

The Establishment Clause made applicable to the Fourteenth Amendment must protect the collective privilege of citizens of the State to freely create establishments of religion free from a federal interference (subject to a federal enforcement of the individual right to free exercise of religion).

This court will greatly lessen its burden without compromising its duty of guarding the privileges and immunities of citizens of the United States and fundamental rights of all persons residing in the the United States.

No federal test should be applied to whether a practice or policy has a secular purpose, or if it promotes or discourages religion.  These protections of  “non-rights” bring difficulty, inconsistency, and controversy to the Court.   If an activity has a religious purpose so that it is overbearing to the point of prohibiting the free exercise of religion, there will be the dividing line for determining whether the activity is constitutional.   Whenever the majority desires to exercise their constitutional right to pass laws or exercise policies promoting their moral and ethical ideas, whether or not of a religious nature, their right to do so stops at the door of an individual’s right to choose his own form of worship or non-worship.  This was the Everson TA \s "Everson"  dividing line for the Establishment Clause TA \s "Establishment Clause" 
 prohibition, but the activity was only imagined, never realized excepting in memory of distant times.  A free exercise protection alone will separate the imagined violation from an actual violation and restore the collective privileges and immunities of the majority, of which this court is bound.

The “Wall of Separation” of religion created by this Court on Establishment Clause justification, does not protect the people from government, instead separating them from their constitutional right to governance by the majority, subject just to protection of individual minority rights.   There can be no collective minority right to thwart the will of the majority and govern the community by minority dictates.  This is not the “wall” wished for by the Founding Fathers. I ask you, justices of this Supreme Court; tear down this wall.

Dated: October 24, 2003

Respectfully submitted,

Ronald L. Bacci

States’ Liberty Party

By _________________

     Ronald L. Bacci

Amicus Curiae

� Exploring Constitutional Conflicts, by Doug Linder, Professor of Law, University of Missouri-Kansas City Law School (2003), “The Incorporation Debate”� TA \l "Exploring Constitutional Conflicts, by Doug Linder, Professor of Law, University of Missouri-Kansas City Law School (2003), \“The Incorporation Debate\”" \s "Exploring Constitutional Conflicts, by Doug Linder, Professor of Law, University of Missouri-Kansas City Law School (2003), \"The Incorporation Debate\"" \c 3 � 





“John Bingham, primary author of the Fourteenth Amendment� TA \s "Fourteenth Amendment" �, said that he used the phrase "privileges and immunities" to specifically overturn the language of Scott v Sandford.”





http://www.law.umkc.edu/faculty/projects/ftrials/conlaw/incorp.htm


� Congressional Globe, Feb 28, 1866, 39th Congress, Pages 1088-1094� TA \l "Congressional Globe, Feb 28, 1866, 39th Congress, Pages 1088-1094" \s "Congressional Globe, Feb 28, 1866, 39th Congress, Pages 1088-1094" \c 3 �


http://memory.loc.gov/ammem/amlaw/lwcglink.html#anchor39


� House Resolution 1037, 39th Congress, 2d Session   January 23, 1867 “To declare and protect all the privileges and immunities of citizens of the United States in the several States.”� TA \l "House Resolution 1037, 39th Congress, 2d Session   January 23, 1867 \“To declare and protect all the privileges and immunities of citizens of the United States in the several States.\”" \s "House Resolution 1037, 39th Congress, 2d Session   January 23, 1867 \"To declare and protect all the privileges and immunities of citizens of the United States in the several States.\"" \c 3 �


http://memory.loc.gov/ammem/amlaw/lwhblink.html#anchor39


� Appendix to the Congressional Globe, Mar 31, 1871, 42nd Congress, Pages 83-84� TA \l "Appendix to the Congressional Globe, Mar 31, 1871, 42nd Congress, Pages 83-84" \s "Appendix to the Congressional Globe, Mar 31, 1871, 42nd Congress, Pages 83-84" \c 3 �� TA \l "Congressional Globe, Feb 28, 1866, 39th Congress, Pages 1088-1094" \s "Congressional Globe, Feb 28, 1866, 39th Congress, Pages 1088-1094" \c 3 �


http://memory.loc.gov/ammem/amlaw/lwcglink.html#anchor39
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